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Abstract 
Since the emergence of the EU, its decision-making process has traced accusations of a “democratic deficit”. Over the 

years intellectuals, technocrats and politicians have been working on feasible solutions to fill this decision-making void. 

The authors provide an analysis of the provisions introduced in the Treaty of Lisbon which have the goal of involving 

National Parliaments (NPs) in the European normative production and, consequently, contributing to a higher 

democraticity of the decision-making process at issue. The involvement of NPs should foster increased compliance with 

the principle of subsidiarity and harmonise normative activity between the  two levels of government - at European  and 

national level- in order to prevent violations of  national sovereignty. In this way, these new provisions should facilitate to 

overcome the traditional democratic deficit. This paper concludes connecting the democratic deficit with the material 

constraints deriving from the economic globalisation and highlights a possible incompatibility of democratic issues and 

neoliberal economic integration. 

1. Introduction  
The Lisbon Treaty has formally integrated National Parliaments (NPs) into the institutional 

architecture of the EU through the introduction of the Early Warning Mechanism (EWM), a mechanism 

of parliamentary control over subsidiarity. This procedural innovation, which is accompanied by vesting 

NPs with an improved right to information, aims at contributing to the parlamentarisation of the 

decision-making process and is intended to overcome the traditional democratic deficit that characterises 

the EU since its emergence, and finally, finds a point of equilibrium that allows “national parliaments to 

establish political control, which ensures that the Commission does not take initiatives for which it is not 

competent, while at the same time taking care not to prejudice its right of initiative or slow down the 

legislative process”
1
. However, despite the formal move towards a democratisation of Europe, recent 
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economic scenario and the current crisis, happening in the aftermath of the conclusion of the Lisbon 

Treaty, seems to have pushed Europe back of decades, and opened the doors to a system where there is no 

room for parliamentary participation nor for bottom-up legitimacy for centralised decisions. European 

public opinion increasingly accuses EU of violating national sovereignty, whilst latest electoral results in 

various member states manifest a disconnection between citizens and European institutions. 

Consequently, a lack of democracy seems to characterise the current decision-making process. The above-

mentioned procedural innovations should have helped to attenuate this lack and thus the authors have 

decided to examine the details of the Lisbon Treaty and test the effectiveness of the instrument of NPs’ 

direct participation as a procedural remedy to bridge the longstanding democratic deficit.  

In our opinion, given the structure of EU as a functionalist union based on the equality among 

states rather than among citizens, it does not exist – in terms of EU’s compliance with democratic 

principles - a clear distinction between a state of emergency
2
 and non-emergency. The former only 

represents a temporary intensification of the underlying tendency toward the concentration of power in 

the hands of institutionalised centre. In this optic, the particular choice to participate to the global market 

as a unique competitor, seems inevitably characterised by the existence of a centripetal force that attracts 

power to the centre, while the narrative of the crisis becomes a mere rhetorical tool to legitimize a 

movement a step further from the needs of the people and closer to the needs of markets. If that is the 

case, as we try to demonstrate in this paper, the construction of a democratic Europe does not uniquely 

depend on the implementation of technical procedures of peripheral participation, but also on the adoption 

of a different integration paradigm compatible with the needs and interests of the community, rather than 

entirely dependent on the wills of the market.  

Moving along the theoretical lines which have just been described, the research consists of two 

analytical stages. A primary study  points out the weak points of the EWM and provides a study of its 

ratio decidendi  in order to understand the impact that such procedural innovations can effectively 

achieve with regard to the whole decision-making process. This analytical stage shows that the new 

provisions do not improve the decisional weight of NPs and, given the weakness of power transfer from 

EU institutions, their final target is most likely to foster a simple politicisation of EU matters in national 

parliamentary systems. Thus, we demonstrate the failure of the EWM’s politicising function. The second 

stage of our analysis defines a  more general perspective connecting the traditional problem of democracy 

at the EU level with the constraints deriving from the European  integration model inspired by the 

functionalist Monnet method.  

In the wake of the above-mentioned analytical stages, the present paper is structured as follows: 

Section I presents the findings of an empirical study concerning the involvement of NPs in order to 

evaluate the EWM. Section II examines the relationship between democratic prerogatives and the current 

European polity
3
. Section III concludes by stating the inadequateness of procedural reforms without a 

systemic reconsideration taking into account the integration model. The author argues that the EU should 

be conceived as a complex structure of governance composed of two institutional systems of government: 

European and national. The objective of this structure of governance is the management of the economic 

                                                           
2 The case of the Greek referendum on the second bailout agreement is representative of the incompatibility between 

the situation of emergency and the democratic prerogatives of the people. Announced by former Prime Minister 

Papandreou on October 31
st 

2011, the proposal was withdrew only few days afterwards, on November 3
rd

, after the 

European leaders had cut off aid payments to Greece and said that Greece had to decide soon whether it wanted to 

stay in the euro or not. The ultimatum, which sounded a lot like a blackmail, was not only at odd with the conception 

that sovereignty belongs to the people and that it is the people the source of political and legislative legitimization, 

but also with the Maastricht Treaty, according to which the monetary union is 'irrevocable'. An attempt to let the 

people express themselves was immediately curtailed with economic and political arguments, in a way that clearly 

violated the idea of bottom-up integration and the limits that states had imposed to themselves. The bailout remained 

untouched, and illegality transformed in lawfulness. 

3
 Conclusions of Sections I and II are based on the findings of a previous research conducted by the authors. Cf. 

ESPOSITO, G. – FERRANDO, T., “I Parlamenti Nazionali nel Processo Decisionale Europeo Inaugurato dal 

Trattato Di Lisbona: Questione Democratica e Vincoli Imposti dall’Integrazione Economica”, IANUS- International 

Journal of Law and Finance (http://www3.unisi.it/ianus/), Vol. 7, 2012. (Forthcoming)    
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globalisation at the continental level. This target is realised through the double normative activity of both 

levels of government. In particular, in accordance with the Monnet method, at European level it is aimed 

to create a competitive common market. The establishment of a European market requires a normative 

activity characterised by a high degree of specialized technical knowledge; for this reason, the 

deployment of experts independent of political pressures can best serve the above-mentioned economic 

goal. Political pressures are typical of those kind of polity based on democratic legitimacy; as a 

consequence “the structural problems of democracy at the European level and somewhat weak legitimacy 

provided by the European Parliament make the EU an ideal candidate for efficiency-oriented regulatory 

policies”
4
. Section IV, finaly, states some questions on which to reflect and that can be considered as a 

starting point of further studies.                       

2. National and supranational interplay within EU institutions: the role of NPs  

Over the years different innovations have been realised in order to integrate the EU institutional 

architecture and fill the democratic deficit. The reforming activity has mainly moved towards the 

parlamentarisation of its decision-making process and the involvement of non-institutional actors. The 

involvement of non-institutional actors mainly refers to lobbies, which can be conceived as a support to 

best orient the normative activity of EU, but not as a substitute for popular representative bodies
5
. For this 

reason EU has also aimed at a parlamentarisation of its decisional activity, which up to now has focused 

on two targets: the empowerment of the European Parliament (EP)
6
 and an enhancement of NPs’ role. 

Although the weight of the EP in the European legislative system has increased, the participation of 

citizens in its elections has been decreasing, and has been under 50% since 1999
7
. As far as the 

parlamentarisation of the EU decision-making system is concerned, the Treaty of Lisbon, which came in 

force in 2009, is the last step in this process. It expanded the role of NPs in the decision-making 

architecture of EU in order to increase the degree of legitimacy of the system. The treaty should have 

increased the degree of institutionalised influence of NPs by projecting them into the legislative 

procedure and giving them the possibility to scrutinise proposed EU laws; in fact, the renewed European 

legal system introduces a peculiar relational channel which permits NPs to create a direct interface 

(without passing by national governments) with EU institutions. The relational channel at issue is the so 

called EWM. In short
8
, according to the EWM the European Commission (which is the main legislative 

promoter) must send all draft legislative acts to NPs. Any NPs or chamber of a NP may send, within 8 

weeks from the date of transmission of these acts, to the European Commission (EC) a reasoned opinion , 

which is an act stating whether a draft legislative proposal complies or not with the principle of 

subsidiarity. All reasoned opinions expressing non-compliance with the above-mentioned principle are 

                                                           
4
 JACHTENFUCHS, M., “The Governance Approach to European Integration”, in Journal of Market Common 

Studies, June 2001, Vol. 39, No 2, p. 253. 
5
 There are transversal social interests which cannot be incarnated by a single lobby or a group of lobbies. 

Furthermore a system of lobbies is able to represent those groups who have the possibility to finance their 

representative organization. That means that underprivileged cannot access to the representative circuit of lobbies 

for lack of funds.      
6
 The EP and the Council of European Union have the same weight uniquely within the ordinary legislative 

procedure. That means that all the European normative activity not falling in this procedure sees a low degree of 

participation of the EP. Furthermore the EC remains the main legislative promoter (art. 17, TUE). A parliamentary 

assembly without the power of legislative initiative is still far from the typical prerogatives of traditional popular 

representative bodies. The exclusion of the EP from the legislative initiative is even worse in the case of the EU, 

where the EC – differently from national polities – does not necessarily share the same political orientation of the 

legislative assembly. (Cf. BASSANINI, F. e TIBERI, G.,  Le nuove istituzioni europee: commento al Trattato di 

Lisbona, Il Mulino, Bologna, 2010, p. 19)        
7 Data concerning the turnout demonstrates a low degree of confidence in the representative capability of the 

European assembly. Data available at http://www.europarl.europa.eu/aboutparliament/en/000cdcd9d4/Turnout-
(1979-2009).html (looked up on 24-VIII-2012). 
8
 For a detailed description: ESPOSITO, G. – FERRANDO, T., “I Parlamenti Nazionali nel Processo Decisionale 

Europeo Inaugurato dal Trattato Di Lisbona: Questione Democratica e Vincoli Imposti dall’Integrazione 

Economica”, IANUS- International Journal of Law and Finance (http://www3.unisi.it/ianus/), Vol. 7, 2012, § 2.  

(Forthcoming) 
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counted and according to the quorum attained by NPs, the EWM can follow two different procedural 

directions. On the one hand, there is the so called yellow card procedure: in case of 1/3 all votes allocated 

to the NPs, the draft legislative act must be reviewed by the EC; after this review, the EC may decide to 

amend, withdraw or maintain the act at issue and the decision must be reasoned. On the other, there is the 

so called orange card procedure: under the ordinary legislative procedure, in case of a simple majority of 

all votes allocated to NPs, the EC must always review the act and reason its decision; then, in case of 

maintaining the act, both EC and NPs reasoned opinions must be submitted to the EU legislator, which 

evaluates whether the proposal complies with the principle of subsidiarity and votes whether it must be 

stopped. The EWM provides for a final institutional instrument which is the possibility for governments 

to file annulment actions against already adopted legislation on subsidiarity grounds with the Court of 

Justice of the European Union (CJEU), either by themselves, or on behalf of their NPs or chambers. 

Three critiques emerge with regard to the new parliamentary provisions. 1) Weak organisational 

capability of NPs to converge within eight weeks on the same subisidiarity issue and send the amount of 

reasoned opinions required to trigger the EWM
9
. 2) Restrictions on the orange card procedure, which is 

the deepest procedural instrument to control subsidiarity. In fact, the orange card procedure does not 

operate under special legislative procedures, whose peculiarity is that  laws and framework laws may be 

adopted by the Council alone or, more rarely, by the EP alone. An evident consequence is that the 

mechanism for a deeper subsidiarity control cannot be triggered in those cases where, more frequently, 

the representative assembly of European citizens does not participate. This last remark highlights an 

evident democratic lack in the decisional procedures of EU. 3) Ambiguity in the text of the Treaty. In 

fact, Protocol 2 – with regard to the trigger of the orange card procedure -  speaks of a simple majority of 

votes allocated to the national Parliaments
10

. It apparently means that the majority is calculated as a share 

of the total votes distributed rather than as a share of the votes actually cast. Thus, the Treaty refers to an 

absolute majority, because it speaks of a majority of all electors and not only those who vote.      

By looking at the treaty provisions, it is noticeable that such a way of involving NPs does not entail a 

relevant power transfer from the EU institutions. It is clear that the EWM only strengthens the right of 

NPs to send complaints to those who initiate EU legislation and their right to ask national governments 

for an annulment action within the CJEU. The quality of the conferred authority has a negative value 

(NPs can only aim to stop a legislative draft) and no binding effect on the global decision-making system 

(NPs merely have a consultative role). From this standpoint, the value of the new procedures is merely 

formal without any substantial power transfer to NPs. By contrast, if we look at the new provisions 

through a different perspective we can differently interpret the Lisbon Treaty innovations. In fact, the 

weakness of the power transfer is such that it is possible that the basic will of the European legislator is 

likely to facilitate a politicisation of EU matters and “this can be done by keeping national parliamentary 

involvement in EU matters on the agenda to the point that it becomes embarrassing for parliamentarians 

not to use the tool they have to engage in the supranational process”
11

. Actually this way of interpreting 

the new procedural addictions can be consistently combined with a practice started in June 2006 with a 

decision of the European Council aiming at improving the political dialogue between NPs and the EC. 

The practice at issue is based on the EC’s commitment to put forward not only draft legislative acts, but 

also all consultation papers directly available to NPs
12

. Thus, national elective assemblies - within the 

informal political dialogue - are not merely requested to control over subsidiarity, but rather to get at the 

                                                           
9
 Cf. KIIVER, P. “The Early-Warning System for the Principle of Subsidiarity: The National Parliaments as a 

Conseil d’Etat for Europe”, in European Law Review, Issue 1, February 2011, pp. 98-109.  

Also Cf.   BASSANINI, TIBERI, 2010, p. 179;  
10

 TEU, Protocol No 2, art. 7, paragraph 3. 
11

 Ivi, p. 82. 
12

 “The European Council notes the interdependence of the European and national legislative processes. It therefore 

welcomes the Commission's commitment to make all new proposals and consultation papers directly available to 

national parliaments, inviting them to react so as to improve the process of policy formulation. The Commission is 

asked to duly consider comments by national parliaments – in particular with regard to the subsidiarity and 

proportionality principles. National parliaments are encouraged to strengthen cooperation  within the framework of 

the Conference of European Affairs Committees (COSAC) when  monitoring subsidiarity.” (Presidency 

Conclusions of the Brussels European Council, 15/16 June 2006, parag. d, point 37).   
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heart of the question and express a political broader opinion concerning the content of the acts. Thus, the 

EWM is only an aspect of the larger informal political dialogue, whose target is to encourage NPs’ 

controlling activity not only on the EU respect of the principles of subsidiarity, but more generally with 

regard to the merit of all European normative activity.  

As a part of a larger practice, the EWM can be considered efficient only if it is able to positively 

contribute to the practice itself (which is the informal political dialogue between NPs and EC)
13

. From 

this perspective, the more efficient the EWM is, the higher its contribution to the informal political 

dialogue is. A good proxy of the practice at issue is given by COM documents scrutinized by NPs and 

replied to EC
14

. Consequently, if a remarkable augmentation of scrutinised COM documents can be 

observed since 2009 (when the Treaty of Lisbon came into force), it follows that the establishment of the 

EWM fulfilled its function of stimulating the political dialogue
15

.   

Graph 1 
16

 shows the COM documents scrutinised between 2006 and 2011. The observed period starts in 

2006 with regard to the “Barroso Procedure”, which is a first stage of the parliamentary practice of the 

informal political dialogue. By diachronically looking at the scrutinised COM documents, it is evident 

that their evolution over the years has been quite steady. The distribution of COM variable does not show 

any relevant dispersion around the mean value, which is equal to 6078. In fact, standard deviation is 

653.62, which is quite low if we consider that the phenomenon at issue is of the order of many thousands. 

On the one hand, if we compare the mean of scrutinised COM before 2009 (equal to 6476.67) with that of 

post-2009 (equal to 5678,67), it is not remarkable any important variation stating a successful impact of 

EWM on post-2009 political dialogue; rather it is noticeable a decrease of 12% in post-2009 period
17

. On 

the other hand, we can observe, in post-2009, a slight increase of scrutinies concerning subsidiarity 

matters. It could be argued that NPs have paid more attention to the subsidiarity control, which has 

progressively influenced the political dialogue. As a matter of fact, data show that before 2009 

subsiadiarity issues concern on average 1.1% of COM documents, whilst in post-2009 it is 1.7%. Even if 

the variation is only equal to 0.6%
18

, it is possible to suppose that the political dialogue is evolving 

toward a “subsidiarity dialogue”. In our perspective, the institutionalised influence of NPs loses its 

political potentiality and works to a mere subsidiarity control’s advantage. Unfortunately, the procedural 

instruments to control over subsidiarity provide NPs with a simple consultative role without any binding 

effect on EU normative activity.              

Data show that  the EMW has not fulfilled its function of political stimulus, because since 2009 there is 

no increase in the practice at issue. One can argue that there has been no incentive to a higher political 

dialogue because the scrutiny system was already saturated; in the sense that NPs already scrutinized a 

high amount of COM documents(close to the total amount issued from the EC). A theoretical database 

has been constructed, in order to test this hypothesis. In fact, it is useful to compare the real database with 

                                                           
13

 The EC itself has affirmed  “the control mechanism of subsidiarity and the political dialogue represent two sides 

of the same coin, since the principle of subsidiarity is part of a wider political relation between the Commission and 

the national Parliaments” . [CALRE (Conference Of European Regional Legislative Assemblies), Declaration of 

L’Aquila, 25th–26th November 2011, p. 7.]. 
14

 COM documents represent all those types of acts produced by the EC and intended for other institutions 

(legislative proposals, communications, report, etc.). The choice of COM documents lies in the fact that they can 

likely represent the informal political dialogue. The latter is a praxis grounding not only on the European Council of 

2006, but also on the Protocol 1 [Cf. BASSANINI, TIBERI, 2010, p. 175] according which “Commission 

consultation documents (green and white papers and communications) shall be forwarded directly by the 

Commission to national Parliaments upon publication. The Commission shall also forward the annual legislative 

program as well as any other instrument of legislative planning or policy to national Parliaments, at the same time as 

to the European Parliament and the Council.” (TUE, Protocol No 1, art. 1). 
15

 For a detailed description of the methodology: Cf. ESPOSITO, G. – FERRANDO, T., “I Parlamenti Nazionali nel 

Processo Decisionale Europeo Inaugurato dal Trattato Di Lisbona: Questione Democratica e Vincoli Imposti 

dall’Integrazione Economica”, IANUS- International Journal of Law and Finance (http://www3.unisi.it/ianus/), Vol. 

7, 2012, § 2.  (Forthcoming) 
16

 Fig. 1 – Appendix. 
17

 Fig. 2 – Appendix. 
18

 Fig. 3 – Appendix. 
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a theoretical one, which has been built by considering an ideal situation where all COM documents issued 

from the EC are scrutinised by NPs. The comparison between the two situations shows that the amount of 

scrutiny has just exceeded the 20% of the optimal situation
19

(it means that less than a quarter of EC 

normative activity is scrutinised by NPs). The parliamentary scrutiny has covered on average 19% of EC 

normative production and, again, the comparison between pre-2009 and post-2009 show a slight decrease 

after 2009
20

. It seems that the EWM, and its procedural gears, has slowed the scrutiny activity related to 

the political dialogue. However, as a matter of fact, the political dialogue between NPs and EC has only 

covered a small part of all documents that should have been scrutinized (even if the 2006 decision of the 

European Council refers to “the Commission's commitment to make all new proposals and consultation 

papers directly available to national parliaments, inviting them to react so as to improve the process of 

policy formulation”).  

As a result, the EWM failed its function of encouraging a higher politicisation of EU normative activity. 

Finally, the little success of the informal political dialogue reveals also the failure of the EWM with 

regard to its ratio decidendi, which is the enhancement of the political involvement of NPs in EU matters.    

Perhaps a procedure controlling the principle of subsidiarity should be credible enough, but not so 

excessive as to disrupt the tested interplay between supranational and national interests in accordance 

with the Monnet method
21

. In fact, a more rigorous procedure in matter of subsidiarity could put the 

European integration process at risk. Thus, it follows that the protection of the integration process 

represents a limit to the provision of more democratic procedural instruments and that, as far as the EU 

decision making-process is concerned, there is a constraint to the achievement of a higher degree of 

democraticity
22

.  

There are still two reasons to argue that the priority of a European economic integration represents a 

constraint on the democratic evolution of the European decision making process. The first reason is that 

the Treaty expressly reads that “the use of  Union competences is governed by the principles of 

subsidiarity and proportionality”
23

. It means that NPs ensure compliance with the principle of subsidiarity 

uniquely with regard to the use of Union competences. The above-mentioned principle, thus, concerns 

only the use of competences and not their repartition between the UE and Member States. In fact, if the 

principle had concerned the repartition of the Union competences, it would have been an important 

instrument giving relevance to European citizens and their demands. In fact, such a different perspective 

on the principle of subsidiarity would have permitted to argue that the suitable level for the repartition of 

the competences should has been decided by taking into account the expectations and feelings of 

citizens
24

. The second reason is that the new provisions of the treaty define a yellow card and an orange 

card, but not a red card procedure to stop the EU legislative acts. Both of the cases show that the 

democratic control on EU normative activity should be boosted inasmuch as it does not entail a serious 

threat to the European project of  economic integration. In fact, a principle of subsidiarity closer to the 

                                                           
19

 Fig. 4 – Appendix. 
20

 Fig. 5 – Appendix. 
21

 Cf. KIIVER, P., “The Treaty of Lisbon, the National Parliaments and the Principle of Subsidiarity”, in Maastricht 

Journal of European and Comparative Law, n.1, 2008. 
22

Bergstrom suggests to comparatively conceive democracy in terms of degrees of democracy, that is of 

democraticity. In his words: “the problem of how to choose among different conceptions of democracy might be 

held to be, at least partly, a normative question. Presumably, different philosophers propose different concepts of 

democracy because they evaluate types of political organizations differently; each favours the definition that picks 

out his or her favourite type of society. However, I recommend that we separate the normative and the definitional 

questions. In this way, different thinkers may adopt the same concept of democracy, even if they disagree 

normatively. This would facilitate theorizing concerning democracy. [...].I suggest that this might be possible if we 

think of democracy in relative terms, i.e. as a matter of degree. Primarily, we should not regard democraticity as a 

property of certain societies. Rather, we should opt for a two-place relation of democraticity (“society A is more 

democratic than society B”)”. Cf. BERGSTROM, L., “Degrees of Democraticity”, Oñati Socio-Legal Series, Vol. 1, 

No. 5, 2011.  Available at SSRN: http://ssrn.com/abstract=1837342. 
23

 TUE, art. 5, paragraph 1.  
24

 Cf. BASSANINI, F. e TIBERI, G.,  Le nuove istituzioni europee: commento al Trattato di Lisbona, Il Mulino, 

Bologna, 2010, p. 149. 
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expectations and the feelings of citizens could upset the repartition of normative competences between 

EU institutions and nation states, whereas a red card procedure at NPs’ disposal could distort the EU 

normative activity. Both of the cases would have represented an obstacle to a flowing European 

integration. 

It is possible to conclude this section by arguing that, as shown by the empirical evidence, the new 

procedures have failed the target of encouraging a better parlamentarisation  of the EU decision-making 

process, inasmuch as the provisions at issue were not able to fulfill their function of boosting a higher 

political dialogue between EU institutions and NPs. 

Furthermore, a deeper analysis concerning the content of these provisions also show an intrinsic 

constraint on a more profound parlamentarisation  of the EU decision-making process. Generally, this 

constraint is detectable in: 1) the application of the principle of subsidiarity, and 2) the controlling 

procedure ensuring the compliance with the principle. The constraint at issue consists of the preservation 

of the European integration process. 

Hence, a cynical perspective on the new provisions of the Treaty of Lisbon could suggest that a clause 

formally involving NPs in the EU decision-making process only aims at making European law more 

easily accepted by voters and parliaments of member states
25

.  

The following paragraph aims at elucidating  not only the relation between the new provisions and the 

democratic deficit, but also the more general relationship between the democratic deficit and the 

European integration process. 

3. European democracy and economic integration   

In our perspective the lack of democracy has deep roots in EU decision-making system. The latter still 

functions as an intergovernmental structure of governance where national governments play a 

fundamental role in the deciding arena of EU. Over the years, national governments have opted for an 

integration process based on a functionalist method, rather than a constitutionalist one
26

 ; the economic 

integration was a priority compared to the political one, because the latter would have necessarily flowed 

from the former. From this perspective nation states have approached the European integration as an 

instrument trough which national economies could gain some advantages for themselves. In fact, EU 

should be conceived as a compromise among states, that decide to renounce a part of their sovereignty in 

order to constitute a unique actor through which facing  the threats deriving from the economic 

globalisation. A common market based on the principles of competition is the prior goal of this 

supranational actor
27

. The establishment of a European market requires: 1) a high degree of specialized 

technical knowledge; 2) a consistent regulation in order to constitute and maintain the market itself. In 

both of the cases a European political class composed of experts independent of political pressures
28

 can 

best serve the above-mentioned economic goal. From this perspective, the normative production 

characterising the EU governing activity is so complex and technical, that the decisional capability of 

experts is higher than that of the demos. As a matter of fact, a political class elected by the demos is 

subject to political pressures; in fact, a democratic system of government needs to gain electoral consent 

to legitimately exert the power. Furthermore, a democratic polity can often descend into clientelism that 

                                                           
25

 Kiiver ironically writes: “In many respects, treaty provisions enhancing the role of national parliaments in EU 

decision-making are the sugary coating around a bitter pill. The pill of course is the European integration process 

itself, designed to help the patient – the European citizen – in ways too numerous recite. And yet, what we also taste 

is the bitterness of domestic decision-making autonomy draining away in the course of supranational processes”. 

[KIIVER, 2008, p. 77]. 
26

 Because it is in the field of economics that European integration has most obviously progressed, it is possible to 

argue that the functionalist method of integration has been successful compared to the constitutionalist. 

Functionalism aimed at integrating individual sectors in order to achieve spill-over effects to further the process of 

integration toward a deeper political community.  
27

 TEU, Title I, art. 3. TFEU, Title VII. 
28

 Political pressures are typical of democratic institutions.  
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can deviate the normative activity from the declared political target. Then, the decisional capability of the 

demos is not efficient because it does not have the required expertise and constancy.  In this framework, 

European governments cede sovereignty to a supranational actor who is not directly legitimated in the 

eyes of the demos and able to implement a credible commitment to market perseveration. It consequently 

means that even if this actor adopts unpopular –but necessary- choices, the demos cannot delegitimize it 

because the current European actor mainly has an intergovernmental legitimatisation. Our interpretation 

of EU finds confirmation in the literature and in particular by the studies of Giandomenico Majone
29

. 

Majone’s arguments are well resumed in the following words of Jachtenfuchs: “the structural problems of 

democracy at the European level and the somewhat weak legitimacy provided by the European 

Parliament make the EU an ideal candidate for efficiency-oriented regulatory policies. Efficiency-

oriented policies, the argument says, require at best a weak degree of democratic control because they aim 

at Pareto-efficient solutions that in the interests of every-one[...]; an institution insulated from political 

pressures, such as the European Commission, is particularly well suited to implement credible 

commitment for market perseveration”
30

. 

It seems that the shifting of national sovereignty toward a non-democratic institution, such as the EC, 

permits the implementation of a constant normative activity, even when this activity does not have 

popular approval. In fact, national governments – through the EU institutional façade - can adopt political 

choices, which they normally could not due to electoral reasons related to the necessity of internal 

political consent.  

From this perspective, as the EU is not conceived  as a democratic authority - but rather as a supranational 

normative authority whose target is to achieve the objectives defined by the treaties - deeper democratic 

procedures and the current European polity are not consistent. The existence of such a European 

autonomous institutional body is related to: 1) the complexity of its normative and supervisory tasks that 

require expertise, and 2) the obstacle of political interference and electoral pressures typical of 

democracies. In this view the so called “democratic deficit” is not an occasional dysfunction of the EU 

decision making system, but rather a crucial prerequisite to its governing activity, whose goal is the 

European integration through the constitution of a competitive common market. This last consideration 

permits to confirm and generalise the conclusions of the previous paragraph: the preservation of the 

European integration process does not only represent a constraint on a deeper parlamentarisation of the 

EU decision-making process, but more generally it limits a wider democratisation of the system at issue.     

4.  Conclusions  

The current paper starts with an analysis of the new procedures, introduced by the Treaty of Lisbon and 

defining a new role for NPs within the renewed legal framework of EU. NPs are involved in EU decision-

making process in order to ensure compliance of the European normative activity with the principle of 

subsidiarity. The latter should contribute to a more democratic legislative production in the EU, insomuch 

as it should prevent European institutions from violating national sovereignty. The democratic function of 

this principle is confirmed by the fact that it has been introduced in TEU’s Title II which concerns the 

“Provisions on Democratic Principles”. Thus, new parliamentary provisions should contribute to 

implement the democraticity of the decision-making process. For this reason, it was important to 

understand not only their real impact on the normative activity of EU, but also their significance.  

The impact of the Treaty provisions has been showed through the empirical evidence based on data 

concerning the praxis of the political dialogue, which has been taken into account because of the ratio 

decidendi of the EWM. The latter aims at democratising the decision-making process through a higher 

parlamentarisation of the legislative procedure, which, in turn, consists of an improved participation of 

NPs in EU arena. Considering that there is no decisional power transferred to NPs, which merely receive 

                                                           
29 Cf. MAJONE, G., La Communauté européenne: un Etat régulateur, Paris, Montchrestien (coll. « Clefs »), 2000. 

30
 JACHTENFUCHS, 2001, p. 253. 
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a weak consultative power, a politicisation of the decision-making process is the best effect achievable 

through the new procedures. For this reason, it has been argued that the EWM, intended as a part of a 

larger praxis, can be considered effective only if it positively contributes to the informal political dialogue 

between NPs and EC. From this perspective, the more efficient the EWM is, the higher its contribution to 

the informal political dialogue is. On the one hand, data concerning the praxis at issue have demonstrated 

the incapability of the EWM to boost a higher degree of political dialogue; on the other, NPs controlling 

activity has covered a small part of the whole EU normative activity (less than a quarter). As a result, the 

EWM failed its function of encouraging a higher politicisation of EU normative activity
31

in national 

parliamentary systems.  

As far as the democratic significance of the new procedures is concerned, the Treaty of Lisbon seems to 

show a tension between the provision of more democratic procedural instruments and the preservation of 

the European project of economic integration.  A deeper analysis of the content of these provisions shows 

an intrinsic constraint with regard to a more profound parlamentarisation of the EU decision-making 

process. Generally, this constraint is detectable in: 1) the application of the principle of subsidiarity, 

whose application only concerns the use of EU competences - but not the repartition of the competences 

at issue - ; 2) the controlling procedure ensuring the compliance with the principle, which provides NPs 

with a procedure that does not transfer to them a concrete instrument to gain an incisive control over the 

principle of subsidiarity. The constraint at issue is the preservation of the European integration process.   

From our perspective, deeper democratic procedures and the current European polity cannot be combined, 

because EU is not conceived to be a democratic authority, but rather a supranational normative authority 

whose purpose is to achieve the objectives defined in the treaties and mainly, in accordance with the 

Monnet method, the European integration through the establishment of a competitive common market. A 

competitive European market is not self-constituting and self-stabilising, but requires: 1) a high degree of 

specialised technical knowledge; 2) a consistent regulation capable of establishing and maintaining the 

market itself. The achievement of the above-mentioned target depends on complex normative and 

supervisory tasks which require expertise and are in the shelter of political interference and electoral 

pressures typical of democracies. 

In this view the so called democratic deficit is not an occasional dysfunction of the EU decision-making 

process, but rather a crucial prerequisite to its governing activity, whose goal, as already told, is the 

European integration through the constitution of a competitive common market.  In this view the 

preservation of the European integration process does not only represent a constraint on a deeper 

parlamentarisation of the EU decision-making process, but more generally it limits a wider 

democratisation of the system at issue. 

Consequently, the democratic deficit is related to the intrinsic nature of the European decision-making 

process and represents a structural necessity, rather than a dysfunction. In order to pursue the creation of a 

European competitive common market, national states alienate a part of their normative activity to a third 

actor who consists of a own institutional body. The latter is characterised by a low degree of democratic 

legitimacy in order to avoid being subject to political pressures which could alter or deviate its normative 

activity from statutory tasks described in the treaties. For these reasons, the authors argue that the EU is 

likely a supranational regulatory authority, similar to those kind of regulatory agencies, which are a 

component of the executive branch of governments and safe from the influence of legislative bodies 

representative of the people, and whose target is to realize their statutory tasks. Within this European 

supranational regulatory authority, democratic issues can be pursued insofar as the project of economic 

integration is not jeopardized (the development of democratic bodies in the EU institutional setting finds a 

constraint in the pursue of the European economic integration)
32

.  

                                                           
31

 The little success of the informal political dialogue reveals also the failure of the EWM with regard to its ratio 

decidendi, which is the enhancement of the political involvement of NPs in EU matters.           
32

 It apparently exists a tension between European democracy and European economic integration process. In 

particular, the establishment and the maintenance of a competitive common market requires a normative activity so 
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NPs, in the renewed legal framework of Lisbon, look like the sugary coating around a bitter pill, and the 

bitter pill represents  the European integration process. To ironically conclude this section,  “of course, 

the use of national parliaments as a sugar coating for European medicine has wider implications. Firstly, 

it relies on the readiness of the citizen, even the Eurosceptic one, to believe the desirability of European 

integration based on the added domestic parliamentary ingredient.  [...] At the same time, however, we 

know that sugar coatings must under no circumstances interfere with the chemical properties of the 

prescribed substance itself: it is just to facilitate intake, not to change the composition of the pill 

proper”
33

.         

5. A few things to ponder 
From an organisational standpoint a group is basically structured as follows: on the one hand we have 

governors, who exert power, on the other governed, who are subjected to power. Power – which is the 

type of relation hierarchically linking governors and governed - is the crucial prerequisite of each 

governing activity and is legitimate only if it derives from the consent of governed. Power – and the 

consequent governing activity- is exerted through a systematic normative production, whose target is to 

realise the political program of governors. In the previous paragraphs we have taken into account two 

different types of normative production: legislative and regulatory. The former, in modern democracies, is 

a type of normative production where popular representative bodies are strongly involved in order to 

ensure the legitimacy of the governing activity and its related political program . The latter, is a kind of 

normative production deriving from an authority which is safe from the influence of legislative bodies 

representative of the people and is a component of the executive branch of governments; their normative 

target is to realize the statutory tasks. Regulatory activity deals in the area of administrative law and aims 

at codifying and enforcing rules and regulations and imposing supervision or oversight for the benefit of 

the public at large. It follows that regulatory production is likely an administrating activity - rather than 

governing – because it is supposed to have no political content; in fact, as we told, this kind of normative 

production depends on the complexity of certain regulatory and supervisory tasks that require expertise, 

the need for rapid implementation of public, and the drawbacks of political interference. Obviously, the 

governing activity related to regulatory production can be considered a simple administrating activity 

only if it has no political implications, which means that governed completely agree with the general 

political program implied by and realized through the above-mentioned administrating activity. In other 

European citizens completely agree with the ideological (neoliberal) program behind European 

institutions and their non-legislative normative activity? Actually, recent protest movements do not show 

a wide consent for European policies. Maybe EU should start reflecting on the ideational structure upon 

which not only its institutional architecture, but also its administrating activity is based.  

The EU institutional setting for the regional management of the economic globalisation is defined upon a 

system of ideas born between late 1970s and 1980s. During this period “a neoliberal policy consensus that 

elevated the pursuit of low inflation over growth or employment, replaced the Keynesian beliefs of 

political elites”
34

. The ideational shift from the so called embedded liberalism
35

 to neoliberal ideas 

primarily depends on the evolution of the economic structure and the rise of new political solution to 

economic problems. The embedded liberalism, defined by the Bretton Woods Agreements rose up in the 

post world wars scenario. After world war II in Europe and USA social-democratic forces acquired a 

large consensent and the idea that state should define its objectives in terms of full employment and 

                                                                                                                                                                     
complex, that a European political class composed of experts is preferable to representatives elected by the demos. It 

follows that the complexity of the normative activity characterizing the contemporary global society is compressing 

all those kinds of legal subjective situations related to the status of citizen and, particularly, the individual exercise 

of the right of vote. In fact, in those fields requiring a complex normative activity, individuals are considered unable 

to look after their own interests of citizens. For this reason technocrats are preferable to democratic representatives.    
33

 KIIVER, P., “The Treaty of Lisbon, the National Parliaments and the Principle of Subsidiarity”, in Maastricht 

Journal of European and Comparative Law, n.1, 2008, p. 78. 
34

 MC NAMARA, K., “Economic Governance, Ideas and EMU: What Currency Does Policy Consensus Have 

Today?”, in Journal of Common Market Studies, Vol. 44, No. 4, November 2006, p. 803. 
35

 “[…] Bretton Woods was liberal in the sense of encouraging international economic transactions, but its 

liberalism was tempered, or embedded within, a larger social context of goals beyond economic efficiency, in 

contrast to the laisse-faire approach of the nineteenth century”.  (Cf. MC NAMARA, K., 2006, p. 805). 
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economic growth was combined with the belief that public intervention should operate beside market 

mechanisms
36

. During 1950s and 1960s the  embedded liberalism guaranteed high growth rates in the 

economies of advanced capitalist countries
37

. In late 1960s and early 1970s the  embedded liberalism 

appeared inappropriate to face the new material conditions of the world economy.  The oil shock, the 

stagflation, the reduction of fiscal revenues (and the correspondent increase of public expenditure in order 

to finance social expenses)
38

, the rising level and mobility of capital flows
39

 entailed a change in the 

economic priorities to be faced by politics. Thus, three factors determined the ideational shift and 

consolidated social consent to the emerging neoliberal collective ideas: 1) the failure of Keynesianism as 

a policy answer to the current economic conditions (characterized by the stagflation); 2) the rise of 

monetarist policy as an alternative paradigm to the Keynesianism (consolidation of new collective ideas); 

3) the success of the institutional solution set up by the German Bundsbank based on an anti-inflationary 

policies (consolidation of an alternative institutional order). The new material conditions (factor 1), the 

consolidation of alternative collective ideas (factor 2) and institutional organisation (factor 3)
40

 defined a 

European structure of governance centred on the prioritization of price stability and on the beliefs that 

high and varying rates of inflation are incompatible with the economic growth. This structure of 

governance was formally regulated by the Treaty of Maastricht and precisely at the article 121 where the 

price stability was defined as a crucial target of the European political organization. The same treaty also 

established the European Central Bank whose primary objective was to control for a low inflation in euro 

zone.    

 In our opinion, the construction of a democratic Europe does not uniquely depend on the implementation 

of technical procedures of peripheral participation, but also on the adoption of a different integration 

paradigm compatible with needs and interests of the community. For this reason, intellectuals, technocrats 

and politicians should start thinking over an alternative ideational structure for EU which is able to face 

new material/economic conditions by satisfying social needs and respecting popular will. It is important 

to open a larger political discussion concerning the ideational target of the entire European political 

system in order to define an alternative integration paradigm upon which building a different institutional 

organisation. Alternatives to the current neoliberal ideational structure have been already formulated
41

, 

but maybe EU institutional structure is not permeable enough to new proposals. Working on this 

permeability would be an important starting point.     

 

 

 

 

 

 

                                                           
36

 Cf. HARVEY, D., A Brief History of Neoliberalism, Oxford University Press, 2005. 
37

 Cf. ARMSTRONG, P., Capitalism Since World War II. The making and Breaking of the Long Boom, Basil 

Blackwell, Oxford 1991.  
38

 Cf. HARVEY, 2005. 
39

 An autonomous monetary policy, fixed exchange rates and low levels of capital mobility marked the institutional 

order issued from Bretton Woods. Autonomy in monetary policy allowed states to expand and contract the money 

supply in order to reach the full employment and economic growth. In order to do that a fixed exchange rate regime 

was a necessity because high capital flows put pressure on this kind on monetary regimes. (Cf. MC NAMARA, K., 

2006). 
40

 Cf. COX, R.W., “Social forces, states, and world order: beyond international relation theory”, Millennium: 

Journal of International Studies, vol. 10, n. 2, 1981, pp. 126-155. ESPOSITO, G., I Pilastri del Reale. Una 

Comprensione dell’Ordine Mondiale Attraverso il Contributo della Teoria Critica, IlFilo, Roma, 2009. 
41

 i.e. C.f. EuroMemorandum 2007 suggests basic ideas for a democratic constitution for the EU 

(http://www.euromemo.eu/euromemorandum/euromemorandum_2007/index.html).  

http://www.euromemo.eu/euromemorandum/euromemorandum_2007/index.html
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Fig. 2 – Mean of scrutinised COM documents before 2009 and after 2009 

 

 

Fig. 3 Subsidiarity concern 
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Fig. 4 
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Fig. 5  

 

 

Acronyms 
 

CJEU Court of Justice of European Union 

COM  produced by the EC and intended for other institutions (legislative proposals, 

communications, report, etc.) 

EC  European Commission 

EP  European Parliament 

EWM  Early Warning Mechanism 

NP  National Parliament 
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